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GROUNDS OF DECISION

Preliminary background

1. The Applicants in this case represent the subsidiary proprietors of the development
known as Horizon Towers who entered into a collective sale agreement. Th¢ original
Applicants Were Arjun Samtani, Wee Hian Siew and Cﬁaﬁ Sie\.v:'C_l'Le.e.. They .Wefe
subsequently replaced by Doreen Seow, Halima}qm.Tan.Bee Lay éﬁd He_x'lx;y Lim Méﬁg
Loke. The Applicants were originally represented by Drew & Napier LLC and |
subsequently replaced by Messrs Tan Rajah & Cheah. The Respondents are the
subsidiary proprietors of the development who did not sign the collective sale
agreement and who filed objections. There were nine sets of Respondents with the 1%
Réspondent appearing in person, the 2™, 4™, 8 and 9™ Réspondeﬁts were represented
by the firm of Messrs Harry Elias Partnership while the 5™ 6™ and 7™ Respondents -
were represented by Messrs Tan Kok Quan Partnership. The 3™ Respondent
,Wi,thdrew his objection before the héaring commgnced. Thlere. was a late ﬁling of an
objectiod by a subsidiary proprietor représented'by Messrs Phang & Co which the .
Board accepted despi;e the objections of fhé Applica;lté. This last objéc;tbr Vis qthe U
Respondent. 4 o
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2. The Board was duly constituted as no objections were received as to its
composition. Two sessions of mediation were conducted on 30 May 2007 and 8 June
2007 without success. Dates for hearing were set by the Registrar for Sepu ..u
2007. On 26 June 2007, theBoafd granted an application for early dates for hearing

and advanced the dates to 27, 28, 30 and 31 July and 2 August 2007.
Hearing

3. The hearing commenced at 2.30 pm on Friday, 27 July 2007. After some
preliminary matters, including those raised by Mr KS'Raj;ih SC who f'epresented the
2%, 4% 8" and 9™ Respondents, were dealt with, the Applicants’ Siestivittioss. Mr
Alvin Er of First Tree Properties Pte Ltd took 'the.stand énd wés cros;ex.amined by -
Counsel for the 2" 4™ 8™ and 9% Respéﬁdents, Mr i’hilip F ong; Fol_lowingthaf, Mr . ,
Ramesh, counsel for 5, 6™ and 7 Respondents, als‘o cfoss egamined} Mr AlviniEr.
Mr Michael Hwang SC, counsel for 10™ Respondent, then _begén his cross
examination. During the cross examination by Mr Michael Hwang SC certain queries
were raised which caused the Board to request a short adjournment to allow the
‘Board to meet with counsel for all parties. This is 'déa.lt with ip gfeatér ;letaﬂ below at
paragraph 12. The witness was then re-examined by Mr Chelva Rajah SC, counsel

for the Applicants.

4. After the cross-examination and re-examination of the first witness on Thursday, 2
August 2007, the Board took time to consider the parties’ submissions filed on the

moming of Friday, 3 August 2007, and delivered its oral decision.to dismiss ‘the
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application after the hearing resumed after lunch. A verbatim record of the said

decision is set out below,

“...having cbnsidered the matter and read the submissions on the points of law -
We now come Ito a decision. We have décided that in the ligﬁt of the admissions
in the Applicant’s submission itself, the certain admissions in the submission as
regards the failure to include certain documents and so these are not contested in
that sense, it is not an issue, we have decided that therefore the application does
not comply with the requirements as set out in the relevant legislation in this

particular application filed with us.

So, therefore, our decision will be: The application is dismissed on the face of the *
application filed, but not on the merit_s_beéause we never considered the merits and

there will be no order as to costs. That will be all. Thank you.”

Grounds of decision

| 5. The Board now gives the wvritten‘ grounds_ df 'dec,is_ion.' The feason' for ;tating that
the dismissal is based on the face of the application documents or Form 1 is to make |
it clear that the decision was arrived at without the Board considering any of the
evidence'that have been brought to the Board’s éttention thus far except on the face - -
of the application documents or Form 1. As will be explained (see para. 12 below).
the Board’s decisibn was based on the admissions made by the Applicants in

response to the questions raised by the Board at th¢ private meeting on 2 August 2007
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between all counsel and the Board. This avoids the situation where a party may raise
the issue of res judicata and allows a re-filing of the application documents or

Forml.

6. If the facts subsequently admitted had been brought to the Board’s attention
carlier, the Application could then have been dismissed right at the beginning and 5
simple re-filing of the application documeﬁts or Form 1 would have followed. The
current situation of dismissing the Application after the hearing had commenced
would have been avoided. Be that as it may, the Board sets out the reasons for

coming to that decision.

. 7. The starting> point of this collective sale attempt is.Sgction 84A(_f) of the LandTltles

~ (Strata) Act (“LTSA”) which is set out below.
“Section 84A(1)

An application to a Board for an order for the sale of all the lots and common prqpefty '

ina stfata title plan may be made by — |

(a) thé subsidiary proprietors of the lots with not less than 90% of the share values
where less than 10 years have passed since the date éf the issue of the latest
Temporary Occupation Permit on completion of any building comprised in the -
strata title plan or, if no Temporary Occupation fcmit w,as.isstlled, thé date of the
issue of the latest Certificate of Statutory Completion for any building comprised

in the strata title plan, whichever is the later; or
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(b) the subsidiary proprietors of the lots with not less than 80% of the share values
where 10 years or more have passed since the date of the issue of the latest
Temporary Occupation Permit on completion of any building comprised in the -
strata title plan or, if no Temporary Occupation Permit was issued, the date of the
issue ‘of the latest Certificate of Statutorf Completion for any building comprised
in the strata title plan, whichever is the later,

who have agreed in writing to sell all the lots and common property in the strata title

" plan to a purchaser under a sale and purchase agreement which specifies the proposed
method of distributing the sale proceeds to all the subsidiary proprietors (whether in

cash or kind or both), subject to an order being made under subsection (6) or (7).”

8. It is clear that .. .thetsubsidiary proprietors of the lots with not less than 80% of the Share 4
values...” must “...have agreed in writ;'ng fo sell all the lots and c_onémo’r’z property in the |
strata title plan to a pufchaser under a séle and pw;chase ag'r'ee'mer}t...: b B;fore the Boe;fci .
proceedé further, it should be noted that the dismissal was not baéed on the proof of the
Applicant’s failure to comply with this 80% reqﬁirement as alleged 5y the 10" Respondent.
If it were so, the Board would have had to look into the evidence producedl before the _Boal;d
and vwc)uld ha?e made a decision based on the merits .rather than based on thé face of thé

application documents or Form 1 as stated in the Board’s oral decision.

Defects in Application documents or Form 1

9. Of greater concern to the Board was the provision of paragraph 4 of the Fourth
Schedule of the LTSA and in particular, sub-paragraphs (a) and (b) read together

paragraph le (i) which are set out below in that order.
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“Fourth Schedule
Paragraph 4.

An application to a Board shall be made by'the subsidiary proprietors rererreu w .. .
section 84A (1) or the proprietors referred to in section 84D (2) or 84E (3) within 14,
days of the publication of the advertisement referred to in paragraph 1 (d), enclosing
(a) the documents specified in paragraph 1(e);
(b) a statutory declaration made by the representatives appointed under section 84A (2)
or their solicitors stating —
(i) the date the permitted time fdr the collective sale agreement started;

(ii) the date oﬁ which collective sale agr@ement referred to in paragraph 1 (a) was’

last executed by any .subSidié'r'y proprietor or profn:i.etor referréd to in éécﬁon
$4A (1), 84D (2) or 84E (3), as the case may be; |
(iii)the date or dates on which the notice or notices referred to in paragraph 1(5)
were affixed, and
(iv)fhat'sub—paragraphs (c}, (@), (é) ;nd (f) of paragrapii 1 have been compliéd'
Qith; h | 4 | |
(c) a list of tfle names of the suEsidiary ﬁréprietors who have not agréed in wntmg to
the sale, their mortgagees, chargeeé and other persons (other than lessees) with an ‘
- estate or interest in the lots or'ﬂats whose interests are notified on the land-register;
and | |

(d) such other document as the Board may require.
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Paragraph 1.

Before making an application to a Board, the subsidiary proprietors referred to in

section 84A (1) or the proprietors of flats referred to in section 84D (2) or 84E (3), as

the case may be, shall —

(a) execute within the permitted time but in no case more than. 1-2 months before the
date the application is made, a collective sale agreement in writing among.
themselves (whether or not with other subsidiary proprietors or proprietors)
agreeing to agree to collectively sell —

(i) in the case of an application under section 84A, all the lots and common
property in a strata title plan; or
(ii) in the case of an 'appIication under section 84D or 84E, all the flats and the -
land in a development to which section 84D or 84E, as _fhe case ‘ma).(.be", '
- applies; ‘~ .. |

® .

(©)

d

(e) serve n_qfice of the propbséd application oﬁ all the subsidiary propfiétor_s of all
the lots and common property in the strata title plan concerned or -on aﬂ
proprietors of all flats in thé development conce;Iled,' as the case may bg,_ by -
registered post and by placing a. copy of the proposed applicatioh under the main

| door of every lot or ﬂaﬂ together with a copy each of the following:
| (i) the collective sale agreement 'referred to in sub-paragraph (a);
(ii) the sale and purchase agreexﬁent which is to be the subject of the apﬁlicatidii ]
to the Board;
(iii)a statutory declarétion made by the purchaser under the sale and pur_chase_._., :

agreement on the nature of his relationship (if any) 6r, if the purchaser is a .

*Delete whichever ic inannlicahle



body corporate, the nature of the relationship of every one of its directors (if
any), to any subsidiary proprietor of any lot comprised in that strata title plan
or any proprietor of any flat in the development, as the case may be;
(iv)the minutes of the extraordinary general meeting or meeting r;ferred to in
sub-paragraph (c); | |
(v) the advertisement referred to in sub-paragraph (d);
(f) a valuation report that is not more than 3 months old; and

(g) a report by a valuer on the proposed method of distributing the proceeds of the sale

due under the sale and purchase agreement; ...”

10. By pgragraph 4(a), the Applicants must include in their épplication documents -
known as Form 1, “the documents specified in parqgraphr -I?e‘)';’;. The documeht |
_specified in paragraph. 1(e)(i) is “the collective sale agreement refgrfed_ to z‘nl:sub“-i‘
paragraph (a);”. As admitted by the Applican;cs on 3 August 2007, thle‘ collective sale

agreement filed did not contain documents that ought to have been included.

Particulars of defects in the collective sale agreement

L. by the admission in the Applicant’s counsel’s submissio;l at paragraph -
1, the execution page of the'subsidiary proprietor of Bloék 29'#07-01, Tan
Chor Hoon, was nof iﬁcluded in Form 1; o R

2. by the admission in the Applicant’s counsel’s su‘lA)mission_”at. paragraph
2, the execution page of the subsidiary proprietor of Elock' 1-5.#09'-05 , Lfcei ’

Pang Hoe Michael, was not included in Form 1;
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3 by the admission in the Applicant’s counsel’s submission at paragraph .
22, the execution page of the subsidiary proprietor of Block 29 #11-05,

Daniel Gunawan, was not included in Form 1;

Accordingly, this document would be invalid so far as the Application is concerned,

having not fully complied with the statutory requirements.

11. The other document that caused the Béard much concern is the “...statutory
declaration made by the representatives appointed under section 844 (2) or their
solicitors...” In the statutory declaration, the Applicants must declare pursuant to
~ paragraph 4(b)(iv) “that sub-paragraphs (c), (d), ‘(e) énd () of paragraph J' h&ve been
complied wz’th”. ‘In -this .appl_ié‘ation, the original “.'Appli'cants mad'e} the Asivétufory*‘
' declaration jointly. The relevant part of the stafutory ‘declaration is e‘xtféded and set.'

out below. -
- Particulars of the statutory declaration

“We, ...do solemnly and sincerely declare, to the best of our ihfprmation and
belief, that all the particulars, statements and declarations made by us and
contained in this application and marked as “Form A” are true and correct an

”

every respect. ...
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12. Therefore, in regard to the application documents or Form 1, the Board is entitled
to rely on what purports to be a true and correct copy of the collective sale agreement
that is verified by a statutory declaration, and on the truth and correctness of the
documents as declared by the ori.ginal Applicants. It should als'o be noted that the
pérso;ls who are given notice of the aiaplication doéuments or Form 1 are not limited
to the parties in this proceeding. Indeed notice is given to the whole world as
paragraph 6 of the Fourth Schedule of the LTSA requires the Applicants to cause

«,..a copy of the application to be registered under the Act, the Land Titles Act (Cap.

157)...”

“Fourth Schedule
Paragraph 6.

The suﬁsidiary proprigtdrs referred to in section 84A (1) or the proprietors

freférred. to in section 84D (2) or 84E (3) s.hall-, after making an appli;:étion to the |
Board, cause a copy of the.appiication to be registered under the Act, the Lanci
'T'itleslAct (Cap. 157) o? the Registratiori of Deeds Act (Cain. 269), as the caSe_ 'V

may be.”

13. Upon being made aware of the possible discrepancy between the collective sale
agreement that was part of the application documents or Form 1 and a true copy of the
collective sale agreemeﬁf during the cross-examination of the first witness by Mr Michael

Hwang SC, counsel for the 10" Respondént,' the Board asked to meet all'the‘ laWYerslin the
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Strata Titles Board’s Mediation Room. At the private meeting, the Board expressed concern
over the discrepancy and gave directions to make submissions as regards the seriousness of
the matter. These were the main concerns: (1) whether the Board has the power to allow an
amendment of the application docmn_ents or Form 1 by the Applicants and to carry on. with
' Ith.e hearing or (2) would thé situation be one whefe the possible defect in the application
documents or Form 1 could not be cured and consequently the Board might be compelled to
dismiss the Application as a defective Application. If the application documents or Form1
were defective this would affect the validity of the whole proceeding. The Board is a
statutory creature and has only such powers and jurisdiction as the statute confers. It does

not have any inherent powers.

14. Having read the submissions of the parties, the Board.g:am_‘e'to’ the decision _tb dismiss the
Application on the face of the Applica‘t_tioﬁ. In all the submissions by the réspéctivc COunseI :
of the Respond_ents,,ﬁ was their ﬁdsitior; :t'hat, the Boara should be guided by‘the_de;:igi—oﬁ's of ‘
Ling Ah Tie and Others v Tham Kai Shui and another [2000] SGSTB 1 also called the case
of “Mandalay Court” and Karel Paul Stephen alias Charles Paul Stephen and Others v
Singterprise Pte .Ltd and Others [2000] SGSTB 2 also known as the ca_se. of “Grenville
Cc;ndominium”. o |
15. In the .césc of . Mandalay Court, the Board 'there .decided tﬁat there ‘was an invalid
application on the ground that there was a failure' to c'onsf1der the collectivel sgle at an
extraordinary meeﬁng to be held in accordance with the Act before making an application to - '
a Board. And in the case of Grenville condominimn, the'Board't.here agreed with the 6“‘
Respondent that paragraph 1(a) in the Fourth Schedule was not complied with prior to the
~ application to the Board, contrary to the -mandatvory requirement of section 84A(3) sipclé it.‘ L

was conceded by the Applicants that when the EGM was héld, the_percentage of the
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subsidiary proprietors who agreed in writing to the sale owned less than 80% of the share

values.

16. It is to be noted that in both cases, the two respective Boards had received evidence in
respect of the matter in dispute which involved whether the procéss of the conduct of thc
extraordinary meeting complied with the requirements of the Act. In this case before the
Board, the Board did not look into the various processes prescribed by the Fourth Schedulé
for compliance but merely looked at the contents of the application documents or Form 1.

Therefore, the Board did not rely on these two cases in arriving at the Board’s decision

Board’s own procedure and power to allow amendments of defects in

application .

17. The Board found it necessary to adopt its oWn procédufé as stated abb;\re.-lh .
particular, the .Boafd had, by its own motion, dismissed the Application in the middle
of the hearing after decidiﬁg that it has no power to alléw the Applicants to aﬁwnd
" the applicéfioh documents or F orrn- 1 The Board now give$ its reason. Section 92(2) .
" of the Building Mainten.z.mc'e" and étrata'. Managem'ent.' Act réqﬁife_sthe Board to

determine the procedure for the pfoceeding which is called “mediation-arbitration”.
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“Section 92(2)

Subject to the provisions of this Act or the Land Titles (Strata) Act (Cap. 158), a Board
shall determine the procedure for mediation-arbitration, but shall allow the parties to

- present evidence and make submissions to it.”

18. However, unlike most domestic arbitrations which are governed by the Arbitration Act
(“AA”), section 92(6) expressly provides that the proceeding before the Board is not

governed by the said AA.
“Section 92 (6):

The Arbitration Act (Cap. 10) shall not apply to mediation-arbitration

proceedings befb'_ré aBoard.”

By this provision, the Board understands the intention of Parliament to be that unlike
the. domestic arbitrations, proceedings ‘before the Board does mot have a very '
important characteristic of all arbitrations, that is, the concept of party autonomy to

~ decide, inter alia, the procedure for the arbitration if the parties so agree.

19. Although, the practice of this Board is to be guided by the Rules of Court
wherever it is appropriate to do so, in this decision to dismiss the application, the
- Board had to face a unique situation not found in the Rules of 'Coixrt, that is, the

_ ,Applicatioh is commenced -by a statutory declaration, the effects of which have been

*Delete whichever is inapplicable.



discussed above in paragraphs 10 and 11, Thus the Board was required to deal with a
defective Application that is primarily dependent on a statutory declaration that

makes reference to a false document that ought to be true.

20. It was submitted by the Respondents that the Board has no discretion to allow an
amendment while the Applicants did not offer an opinion. In particular, it was

submitted by counsel for the 2™, 4™, 8" and 9" Respondents that:

“29. Although section (sic) 12(1)(a) of the Building Maintenance and Strata
Management (Strata Titles Board) Regulations 2005 provides that an
- mterlocutory appllcatlon may be made to the reglstrar for an order to amend any
application or other document furnished to a Board under these Regulatlons thlS--
provision was intended to cover situations where minor amendments wﬁuld be
made, i.e. amend names of parties. It was not, and could not have, b_een intended =
to include.ame.ndments 'which in essence allows the Board to render an invalid '

application valid, as in the case at hand.”

21. The Board accepts this position as correct and gives two reasons in support of this
position. First, as the Board is created by the Application filed by the Applicants, aﬁy
inca;xrable defect in the application would mean that the verj} existence of the Board is put
into question. Accordingly, the whole. p?oceeding must come to an end. By regulation 6(1), a

Board is constituted by the president when the registrar refers an apphcatxon to the president.

In this case, the president must be empowered to do so only upon the referral of a valid
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application. Therefore any Board constituted in response to an invalid application that could
not be cured would result in a failure to properly constitute a Board. Thus, where the defect
is incurable, the Board must dismiss the application. However, in situations where the defect
is curable, the proceeding may continue aﬁe; leave is given to amend the application so that

the defect may be cured,

22. Arising from the fact that a copy of the application documents or Form 1 is required to
be registered under the LTSA pursuant to paragraph 6 of the Fourth Schedule of the LTSA,
thereby serving as a notice to the world, the Board has a further reason to dismiss the
Application where the defect is incurable. Under paragraph 7 of the Fourth Schedule of the
LTSA where an application is dismissed, the applicants are required to cancel. the
registration of Form 1 but in regard to the Application at hand, if the Applicgtibn is not
dismissed but merely given leave th be amended, a faise documenf would remain és good

notice to the world. This would be unacceptable.

23, Second, a false statutory declaration that is part of the application documents or .
Form 1 would be an example of such an incurable defect since the Board is not
empowered to allow an amendment to a statutory declaraﬁon. Indeed, there ig no
provision under the Oaths and'Statutory-.Declaration Act for- the améndfnerit of -
statutory declarations although there is a provision for the punishment of false

statutory declaration. This situation would require the Applicants to withdraw the
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statutory declaration already filed and re-file a new statutory declaration to

commence the constitution of a new Board.

Conclusion

24. The Board’s oral decision having been made on the face of the documents and
not on the merits, the Applicants are not prevented from re-filing a fresh set of .

documents.

25. As to the issue of costs, no order was given since a defective application leading

to a dismissal was not made an issue of the objections filed by the Respondents.
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